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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Law No. 87,240 

Mary H. Miller Plaintiff 

vs. 

Lord Baltimore Filling Stations, Inc. a body corporate, 

Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed April 6 1936 

In the Supreme Court of the District of Columbia. 

Law No. 87,240 

Mary IT. Miller 3534 Park Place, N. W. Washington, D. C., 

Plaintiff 

vs. 

Lord Baltimore Filling Stations, Inc. a body corporate, 
1614 K Street, N. W., Washington, D. C., Defendant. 

The plaintiff, Mary H. Miller, sues the defendant, Lord 
Baltimore Filling Stations, Inc., a body corporate, having 
offices, agents and doing business in the District of Colum¬ 
bia, for that, heretofore, to-wit, on the 17th day of Novem¬ 
ber, 1933, and for a long time prior thereto and since then, 
the said defendant maintained and operated in the District 
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of Columbia at the southwest corner of 14th and S Streets, 
Northwest, on the premises at, to-wit, 1400 S Street, N. W. 
in said District, a gasoline filling station, known as The 
Lord Baltimore Filling Station, wherein the public, includ¬ 
ing the plaintiff, was invited for the purchase of articles 
sold thereon bv said defendant, and said defendant main- 
tained and controlled on said premises a large area or 
driveway, used by the public, leading from the street to 
that portion of the premises wherein said defendant main¬ 
tained and sold gasoline, oil and other merchandise there 
on display, and employed and maintained agents and sales 
persons to wait upon its customers therein and thereon. 

'Whereupon on the date aforesaid, the plaintiff was 
2 lawfully upon said premises as a customer and was 
in the act of walking on the paving provided for cus¬ 
tomers from the 14th Street side of the premises toward 
that portion of the premises wherein were maintained the 
gasoline pumps. 

Whereupon it became and was the duty of said defendant, 
by its agents, to exercise reasonable care to maintain said 
paving in a reasonably safe condition for the use of its 
customers and not to cause or permit said paving to be¬ 
come and remain in an unsafe condition for the use of its 
customers, and to make reasonable inspection thereof, and 
to keep said paving free of dangerous and slippery sub¬ 
stances and defects and in a reasonably safe condition for 
the purpose intended. 

Yet the said defendant, by its agents, at the time and 
place aforesaid, not regarding its duty in the premises but 
carelessly neglecting the same, did cause or permit the pav¬ 
ing where plaintiff was walking thereon to become covered 
with ice and to remain in a dangerous condition, and did, 
by its agents, carelessly and negligently cause and permit 
said ice to be formed on said paving and did negligently fail 
to cause the removal of said ice from said paving of the 
driveway and runway and did negligently fail to make 
proper inspection of said paving and did negligently fail 
to keep said paving free and clear of ice and safe for walk¬ 
ing, and failed negligently to give timely warning to the 
plaintiff of its dangerous condition, so that by reason of 
the negligence of said defendant, as aforesaid, while plain¬ 
tiff was walking as aforesaid without knowledge of the 
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presence of said icy pavement, and while herself in the exer¬ 
cise of reasonable care under the circumstances, she was 
caused to slip and fall by reason of said icy and slippery 
condition of the said paving, whereby she was caused to 
fall and be precipitated with great force to and upon said 
paved driveway or runway, as a result of which said plain¬ 
tiff sustained severe bruises of the back, arms, legs 
3 and head and her back and wrists were severely 
wrenched and sprained, she sustained a permanent 
scar on her left hand, and she sustained a concussion of the 
brain, and her nervous system was severely shocked and 
her health has been permanently impaired, and as a result 
thereof she has been permanently disabled and she has 
suffered and will permanently suffer great physical and 
mental pain and anguish and has been and will hereafter 
be hindered in the full performance of her ordinary af¬ 
fairs and duties and has lost and will in the future lose 
much time from her employment and profession as an 
artist of music, with large loss of earnings, and her career 
as a concert and radio singer has been ruined, and she has 
incurred and will in the future incur large expenses for 
medical, and surgical treatment, X-rays, medicines and 
nursing; all to the plaintiff’s damage in the sum of Fifteen 
Thousand ($15,000.00) Dollars, 

WHEREFORE, plaintiff brings this action and claims 
damages of said defendant in the sum of Fifteen Thousand 
Dollars, ($15,000.00) besides the costs of this action. 

DORSEY K. OFFUTT 
Attorney for Plaintiff 


Pleas . 

Filed April 20 1936 

# • * 

1. Comes now Lord Baltimore Filling Stations, Inc., a 
corporation, defendant in the above-entitled cause, by its 
attorneys, and, for plea to the declaration in said cause filed, 
denies that at the time in said declaration set forth, or at 
any time, it maintained or operated a gasoline filling station 
at the southwest corner of Fourteenth and R Streets, 
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Northwest, in the District of Columbia, as in said declara¬ 
tion alleged. 

2. And, for further plea to said declaration, the said de¬ 
fendant denies that it maintained or controlled on said 

premises an area or driveway used by the public 
4 leading from the street to that portion of the prem¬ 
ises wherein the defendant maintained or sold gaso¬ 
line, oil or other merchandise. 

The said defendant denies that at the time and place in 
said declaration set forth the plaintiff was upon said prem¬ 
ises, as a customer or otherwise, and denies that the plain¬ 
tiff was in the act of walking on the paving provided for 
customers on the Fourteenth Street side of the premises 
toward that portion of the premises wherein were main¬ 
tained the gasoline pumps. 

The said defendant denies that it negligently or other¬ 
wise caused or permitted the paving where the plaintiff 
was walking to become covered with ice or to remain in a 
dangerous condition, or that it carelessly, negligently, or 
otherwise, caused or permitted ice to be formed on said 
paving, or that it negligently or otherwise failed to make 
proper inspection of said pavement, denies that it negli¬ 
gently or otherwise failed to keep said paving free and 
clear of ice and safe for walking, denies that it negligently 
failed to give timely warning to the plaintiff, denies that 
said paving was in a dangerous condition, and denies that 
it was in any respect negligent or that the plaintiff fell as 
the result of any negligence on its part; denies that the 
plaintiff was in the exercise of reasonable care under the 
circumstances, denies that she was caused to slip or fall or 
that she did slip or fall by reason of any icy or slippery 
condition of said paving, denies that she was caused to fall 
or that she did fall upon said paved driveway or roadway, 
and avers that the plaintiff fell on the public sidewalk in 
front of the premises operated by the defendant, and not 
upon any premises owned, operated, maintained or con¬ 
trolled by the said defendant. 

3. And, for further plea to said declaration, the said de¬ 
fendant says that such injuries as the plaintiff sustained 
were sustained by her as the proximate result of her own 
negligence in proceeding without giving due heed to, 
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5 and without taking proper precautions for, her own 
safety. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for Defendant. 

Filed on behalf of: 

Lord Baltimore Filling Stations, Inc., 

1614 K Street, Northwest, 

Washington, D. C. 


Verdict and Judgment 
Filed November 30 1938 


# 






This cause having come on for hearing on the 28th day 
of November, 1938, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


Mrs. Webster R. Rice 
Rvland C. Bryant 
Charles C. Crampton 
Edwin 0. Linger 
Evelyn M. Dunn 
Chester W. Glidden 


Charles B. Griffith 
Andrew H. Smith 
William L. Leddon 
James I. Wahler 
L. Wakefield Nichols 
Charles H. Oldham 


who, after having been duly sworn to well and truly try the 
issues between Mary H. Miller, plaintiff, and Lord Balti¬ 
more Filling Stations., Inc., a corp. defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 29th day of November, 1938, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to her by the defendant by reason 
of the premises is the sum of Five hundred dollars. 
6 Wherefore, it is adjudged that said plaintiff re¬ 

cover of the said defendant the sum of Five hundred 
dollars, together with costs of this action. 

PEYTON GORDON, 

Justice 
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Motion to Set Aside Verdict and for Judgment for 

Defendant 

Filed December 6, 1938 

* • • 

The defendant moves the Court to set aside the verdict 
entered in the above-entitled cause on November 29, 1938, 
and to enter judgment in accordance with its Motion for a 
directed verdict, and for grounds therefor states as follows: 

The motion for a directed verdict should have been 
granted because: 

(a) There was no evidence of negligence on the part of 
the defendant. 

(b) The evidence in the case showed conclusively that 
the injuries sustained by the plaintiff were the proximate 
result of her own negligence. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


7 Order Overruling Motion to Set Aside Ver¬ 
dict for Judgment for Defendant 

Filed January 30, 1939 

• * • 

The motion of the defendant to set aside the verdict ren¬ 
dered herein, and for judgment for the defendant is denied, 
this 30th day of January, 1939. 

PEYTON GORDON 
Justice. 


Notice of Appeal 

Filed January 30, 1939 

• * • 

Notice is hereby given that Lord Baltimore Filling Sta¬ 
tions, Inc., a corporation, defendant above named, hereby 
appeals to the United States Court of Appeals for the Dis- 
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trict of Columbia from the final judgment entered in this 
action on November 29, 1938. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Appellant. 

Memorandum 
January 31, 1939 

Supersedeas bond ($750) approved and filed. 

8 Statement of Points on Which Appellant In¬ 
tends to Rely 

Filed February 21, 1939 

• # # 

1. The Court should have directed a verdict for the de¬ 
fendant. 

2. The Court should have granted defendant’s prayer 
for instructions No. 5. 

3. The Court should have granted defendant’s motion 
to set aside verdict and for judgment for defendant. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant 
— 

Memorandum 

FEBRUARY 27, 1939 j 

Time to serve and file designation of additional portions 
of record, proceedings and evidence extended to and includ¬ 
ing March 10, 1939, and to file record on appeal to and in¬ 
cluding April 1, 1939. 

Assignment of Errors 

Filed March 17,1939 j 

• * • 

1. The Court erred in denying the defendant’s motion 
for a directed verdict. 

| 

I 
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2. The Court erred in denying defendant’s prayer for 
instructions No. 5. 

3. The Court erred in denying the defendant’s 
9 motion to set aside the verdict and to enter judgment 
for defendant. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


10 Filed Feb 21 1939 

Statement of Testimony and Proceedings at Trial. 

• * # 

The above-entitled action came on for trial on November 
28,1938, before Mr. Justice Gordon and a jury. 

Dorsey K. Offutt, Esquire, appeared on behalf of the 
plaintiff, and Messrs. Morris Simon and Lawrence Koenigs- 
berger, appeared on behalf of the defendant. 

The following testimonv was given on behalf of the plain¬ 
tiff: 

A certified copy of the weather report on November 17, 
1933 was offered and received in evidence. 

It showed that on that date the temperature at 8 a. m. was 
20 degrees; at 9 a. m., 24 degrees; at 10 a. m., 28 degrees; 
and at 11 a. m., 31 degrees; and that there was no precipi¬ 
tation on that day. 

Mary H. Miller, the plaintiff, testified on direct examina¬ 
tion in substance as follows: 

In November, 1933, I lived at 1717 Seventeenth Street, 
Northwest, with a girl friend. On November 17,1933, about 
9.30 or 10.00 o’clock in the morning, I was walking from 
Fourteenth Street with a can to get gasoline. I hadn’t 
walked but 4 feet from the pavement when I just slipped 
and fell. When I woke up there was a colored man and a 
colored woman 

I was going to the Lord Baltimore Filling Station at 
Fourteenth and S Streets. To get there I walked up Q 
Street to Fourteenth Street and then up Fourteenth Street. 

Q. From what point did you enter the premises where 
you were hurt? A. From 14th Street. That is where I 
entered. 
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There was not any snow or ice or water on the street as 
I came from Q Street to S Street on Fourteenth. It 

11 was cold. I had a tin can with which I was going to 
get gasoline for cleaning purposes. 

Q. Now, when you went up 14th Street, how far up 14th 
Street did you walk? To what street? A. I walked up to 
the gasoline station itself. 

Q. Where w’as that ? A. That was near 14th and S, and 
I walked right into the grounds. I hadn’t walked but three 
or four feet when I slipped. 

By Mr. Offutt: 

Q. You walked in the grounds of what? A. Of the gaso¬ 
line filling station. Then I walked three or four feet, and it 
was all right. But then I just fell. 

Evidently I fell. I just went out. When I got up a col¬ 
ored man and a colored woman were holding me. 

Q. You say you walked on the premises? A. Yes. 

Q. Of the gasoline station? A. Yes. 

Q. When you fell, what happened? Do you re- 

12 member? A. Oh, just— 

Q. Do you remember falling? A. No. I just went 
out. Because I didn’t remember a thing. 

Q. With reference to where you fell were you still at the 
same place? A. I was still there. Yes. 

Q. What, if anything, did you observe on the ground? 
A. Well, I observed ice. 

Q. Now, where was the ice that you observed with refer¬ 
ence to where you were then located? A. Yes, it was, oh, 
about four or five feet from the curb, was the ice. 

By Mr. Simon: 

Q. Wait a minute now. The ice was four or five feet 
from the curb? A. Not from the street. I mean, from the 
curb, on the grounds. The curb of the grounds itself. The 
gasoline station grounds. 

By Mr. Offutt: 

Q. Four or five feet from the curb? A. The grounds 
itself. 

Q. Of the gasoline station itself ? A. Yes. Not the street. 

Q. Was it inside on the station property or outside on 
the sidewalk? 
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Mr. Simon. I object. 

The Court. Let her testify. 

A. It was right in the grounds of the gasoline station. 

The ice was right under me and a little around me. 

Q. Was the ice all over the station premises? A. No. 

Q. Was there any ice from that point to the curb where 
you entered the premises? A. No. 

Q. Now, before you fell had anyone on the station 
13 warned you to look out for the ice or told you any¬ 
thing about the ice? A. No. 

Q. Was there anybody on the station then? A. There 
was, but they were in the other part, where they sell gaso¬ 
line, further back. 

Q. Could you tell whether or not those persons whom you 
refer to that were further back were connected with the sta¬ 
tion? That is, were they employees? A. Oh, yes. They 
were employees. You could tell by the uniforms they had 
on. 

They were about 10 or 12 feet from me. 

On cross-examination she testified in substance as fol¬ 
lows: 

I didn’t see any driveways into the gasoline station. 

Q. Where was that curb that you were talking about that 
you fell at? A. I didn’t fall on the curb. I fell on the 
grounds. 

I walked along over the sidewalk and walked about half 
way up to the gasoline station, and when I got in about 
seven feet into the station before I fell. I did not fall on 
the sidewalk. There was a curb in the gasoline station 
and about the center of it there was an opening that you 
could walk through. Before I fell I took three or four steps 
at least, but I am not sure whether I went four feet or seven 
feet. I know it was in the vicinity of the center. 

Q. It was right approximately in the center of the gaso¬ 
line station? A. Yes. 

The foregoing is the substance of all of the evidence re¬ 
ceived on behalf of the plaintiff in her case in chief, bear¬ 
ing on the question of the liability of the defendant. 

Other testimony was received bearing on her injuries 
and damages, which is not material to the issues on this 
appeal. 
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At the conclusion of the plaintiff’s case in chief, the de¬ 
fendant, by its attorneys, moved the Court to direct a ver¬ 
dict for the defendant upon the ground that there was no 
showing of any ice having been on the premises as the re¬ 
sult of negligence of the defendant. The Court overruled 
the motion, and thereupon the defendant proceeded 
14 to offer evidence on its behalf as follows: 

Joseph Elbert testified on direct examination in 
substance as follow’s: 

I am a computing engineer for the District Government, 
and as such made a map of 14th and S Streets showing a 
gasoline service station there operated by the Lord Balti¬ 
more Filling Stations. 

The map was thereupon offered and received in evidence, 
a copy thereof being attached hereto marked “Defendant’s 
Exhibit 1.” 

The witness further testified as follows: 

The sidewalk on the 14th Street side is 20.6 feet wide. 

It was thereupon stipulated between counsel for the 
plaintiff and the defendant that the premises were the same 
on the date of trial as on the day of the accident. 

The witness thereupon further testified as follows: 

The north driveway is 22.7 feet wide. The patch of the 
sidewalk which has a runway is 6 feet wide; the next drive¬ 
way is 16.6 feet; the patch of sidewalk toward the adjoin¬ 
ing property on the south is 2.3 feet. The S Street frontage 
of the gas station is 99.5 feet and the 14th Street frontage 
is 60 feet. There was no curbing along the building line. 
By curbing I mean a coping, an 8-inch coping. 

L. P. Cornett testified on direct examination in sub¬ 
stance as follows: 

On November 17,1933,1 was the manager of the gas sta¬ 
tion of the Lord Baltimore Filling Company; I recall the 
day that this lady is supposed to have fallen. There were 
no copings or curbings along the 14th Street side of the 
station when the accident occurred or during any of the 
time that I worked there; there were two driveways on the 
14th Street side. Well, I might say there would have been 
one big driveway, but there was a tree, and there was a 
place there, a tree place; and there was a driveway on each 
side of that. The sidewalk on the 14th Street side was cov¬ 
ered with concrete in big square blocks about two and a 
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half of three feet square. The concrete of the station was 
also in big square blocks. 

On the day of the accident I opened the station at 
15 7 o’clock in the morning and the accident must have 

happened some time between 9 and 11. It was a day 
nearly as cold as the day of the trial. The sun was shining 
very bright; it had not rained the previous day that I 
know of. 

Q. Well, now, what was the first intimation that you had 
of this lady having fallen? A. I was back over on the north 
side, you might say, the west side, against the brick building 
over there, Lomax Undertaking Establishment, drawing 
alcohol, when there was a colored man hollered and said 
this lady fell. 

When I saw the lady when I turned around she was on 
the sidewalk on the 14th Street side, 6 or 8 feet from the 
corner of the driveway; she was not on the property be¬ 
longing to the station; I did not see her on the ground. 

Q. Did you see the colored man that was with her or that 
hollered to you? A. I seen him w T hen he hollered to me. 
Yes. 

Q. How close was he to her? A. He was standing there 
in the same driveway with her, but he was nowhere near 
touching her. Something like 6 or 8 feet from her. 

I did not see any colored woman there; I did not see or 
notice anyone else except this colored man; I did not get 
the name of the lady who fell, because she went up the 
street and I had alcohol in my hands at the time. I was 
waiting on a customer and I did not get a chance, because 
she left too soon. Just as soon as I got rid of the alcohol 
I went out to the spot where this lady had fallen. When I 
got there I saw that there was a block of concrete that was 
on the sidewalk had sinken down, I will say, something like 
an inch, and there was a little skim of ice on that one block. 
That was the only block around there that had any ice 
whatsoever. 

Q. Was it covered? Was the whole block covered? A. 
Nearly covered. It wasn’t over a half—well, I would say 
there wasn’t a quarter of an inch of ice on it. 

Q. Had you observed that ice previously? A. No, sir. 
I had not. 
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Q. And you had been there since 7 o’clock that morn¬ 
ing? A. Yes, sir. 

16 Q. Had you washed out that station that day? A. 
No, sir. I had not. 

Q. Do you recall when it was with regard to washing it 
before this accident? A. Well, I always washed it down on 
Sunday night. That was the rule, that nearly every Sun¬ 
day night was—we didn’t have as much customers on Sun¬ 
day night; and I always on Sunday night the last thing we 
done was to scrub down the station. 

Q. Was there any ice, Mr. Cornett, on any portion of the 
station property in here (indicating)? A. There wasn’t 
any ice except along the islands. We had drained some 
radiators and put in alcohol. There was some down along 
the island where the pump is at. 

Q. Will you come down here and indicate where that it. 
A. There was ice here (indicating), where we drained our 
water out. There was a little ice scattered along this here 
island (indicating) where water drained out of the cars. 

Q. Along here (indicating) ? A. Yes, sir. And along in 
here too. Up here (indicating) there was no ice, and there 
wasn’t none from this here spigot back this way (indi¬ 
cating). 

Q. There was no ice sheet up where it says “office”? A. 
No. 

Q. To the 14th Street building line except this little ice 
in here (indicating)? A. That is all. 

Q. Was there any ice in here (indicating)? A. No. 
There wasn’t no ice. 

Q. Was there any here (indicating)? By that I mean 
the northwest end of the station. A. No, sir. There 
wasn’t no ice. 

Q. There wasn’t any ice that you observed anywhere in 
here, meaning the 14th Street side of the station east of 
the island where the Amoco gas pumps are? A. There 
wasn’t no ice. 

17 On cross-examination the witness testified in sub¬ 
stance as follows: 

Q. Now Mr. Cornett, that was a cold day, wasn’t it? A. 
Well, it was about like today. Something like today. 

Q. Well, it was cold enough to freeze? A. Just a little 
thin skim of ice. It wasn’t as cold as it was today on ac¬ 
count of the snow. 
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Q. Everything was frozen, wasn’t it? A. There was a 
little skim of ice along the islands there where the water 
had drained out of the radiators. 

Q. If you drained radiators over here (indicating) the 
ice would freeze, wouldn’t it? A. It would run off there. 

Q. What? A. It would have run off the station. The 
station is sloped there. It would run off. 

Q. It would freeze, wouldn’t it? A. I guess it would. 

Q. Don’t you know it did freeze? A. I don’t know it did 
over there. 

Q. Did you drain any of those cars here for alcohol? A. 
That is the driveway, where we done all of our business. 

Q. The driveway? A. Yes, sir. 

Q. That is between the houses. This is the office here, 
isn’t it? A. Yes. 

Q. Then you had the water pump on this side? A. Yes. 

Q. That is, on the 14th Street side? A. We have the 
water spigot. Yes. 

Q. That is the only water spigot you have there, isn’t it? 
A. Yes, sir. That is right. 

Q. And still is? A. It is still there. Yes, sir. 

Q. When you filled the tank here, and somebody would 
come in for alcohol, like the customer that you Were 
18 waiting on when this lady fell, if you put that alcohol 
in, you had to drain a little water out, didn’t you? 
A. Yes, sir. 

Q. Now, when you drained that water, did you put a 
bucket under the car to catch the water? A. No, sir. We 
did not. 

Q. You just let the water run out, didn’t you? A. That 
is right. 

Q. Can you give us some idea of how much alcohol you 
sold that morning before this customer was being waited 
on up until the accident? A. I hadn’t had but mighty few 
calls, because it was cold. We wasn’t having but few calls. 

Q. What? A. I said, we hadn’t sold very much alcohol. 

Q. How much? A. Well, I couldn’t say. Not over 5 
gallons. 

Q. Not over 5 gallons? A. Not over 5 gallons. 

Q. How much were you getting for that one customer? 

Mr. Simon. I object. How could a man remember one 
customer? 
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By the Court: 

Q. Well, do you remember whether he bought a quart or 
a gallon? Do you remember how* much you gave that cus¬ 
tomer? A. I think it was a quart. 

By Mr. Offutt: 

Q. When you drew this alcohol, this building is sort of a 
square building, isn’t it? A. Yes, sir. 

Q. Your alcohol was on this side of the building, wasn’t 
it? A. It was. 

Q. Will you step down here? A. The alcohol drum was 
in the building line there. That is the undertaking estab¬ 
lishment. This is about middle way. Just about there 
was the alcohol drum on this side. 

19 Q. That would be on the south side? A. Yes. 

Q. The side toward the inside fence? A. Yes, the 
air tower, we call it. 

Q. What was this container that you had? A. A big 
drum. 

Q. There is a little spigot here, something like that (indi¬ 
cating) ? A. Yes. A little spigot there that we draw it out. 

Q. Where was the car that you were filling or putting this 
alcohol in? A. It was on the driveway up there (indi¬ 
cating). 

Q. Up here near these pumps? A. Yes. 

I went there to see if it was any of our fault or the 
company’s fault. 

When I got out there and seen it was on the sidewalk, 
that there was no ice from the station on it, I didn’t think 
that—I went to see if we was involved or if there was any¬ 
thing out there, just like anybody else would have went out 
there. 

I did not talk to the woman who fell. 

Q. Now, it was customary to use water to wash off this 
station, wasn’t it? A. Yes, sir. 

Q. Wasn’t it a fact that when you washed off the station 
w r ith water, you used a hose, didn’t you? A. Yes. 

Q. And that the water that remained here (indicating) 
you didn’t brush it off afterwards? A. No, sir. 

Q. You say that is not so? A. That is not so. 

Q. You are positive of that? A. I am positive of it. 
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Q. Was there any place on the station where water re¬ 
mained? A. I told you just now that the water ran out 
of this driveway on S Street. It would run off. 

20 There is only one way that you can run water 
from that spigot. You could run it with this hose. 
That is the only way it will remain here, because this is 
higher along here. 

Q. How do you wash off the station? A. When we arc 
washing off the station, we start in right here, and wash 
it back this way, with this hose. That is the only way that 
you can do it, because this is higher along here. 

Q. How do you wash off the station? A. When we are 
washing off the station, we start in right here and wash 
it back this way. The water comes from here and goes 
down here, because, if it is on this driveway, it wouldn’t 
stand long or anywhere. 

Mr. Simon. May the record show that it would not stand 
on the 14th Street side any time. 

The Witness. That is right. 

Mr. Simon. And it drains back toward the west and into 
S Street. Is that right? 

The Witness. Yes. 

Clyde Sommers testified on direct examination in sub¬ 
stance as follows: 

On November 17,1933,1 was employed at the Lord Balti¬ 
more Filling Station at 14th an S Streets as helper. I am 
now the manager of this station. I recall the matter of the 
lady claiming that she fell in or in the vicinity of the sta¬ 
tion; it was between 9 and 11 o’clock; at the time I was at 
the west side of the station holding the alcohol drum while 
Mr. Cornett was catching the alcohol that was coming out; 
I was alongside of Mr. Cornett at the time; I did not see 
the lady fall; the first I knew of her falling was when a 
colored man hollered and said that a lady had fallen. She 
was not on the ground when I saw her. There was a col¬ 
ored man and a lady standing by the side of her and they 
stood there for a minute and then walked on down the 
street; there was a colored man and a colored lady with 
this lady. She did not fall on the station property, but 
fell on the sidewalk. She was in the driveway that goes 
into 14th Street when I first saw her. I did not subse¬ 
quently go to the point and examine around to sec if there 
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was any ice there or anything. There was not any 

21 ice on the 14th Street side of the station that morn¬ 
ing. There was a little ice around the water hy¬ 
drant, which is on the east side of the station, the office; 
there was no ice east of that on the station. The ice around 
the water hydrant was where it leaked around, just ran 
around there, and a little bit on the pavement between the 
two islands. Just a small space was covered by ice, about 
a foot in diameter. The water that falls on the station 
drains toward the west side and then down on S Street. 
There was not any concrete coping or curbing running 
along the building line on 14th Street side of this station, 
and has not ever been there to my knowledge. I started to 
work at that station March 2, 1933, and had been working 
there about eight months before this accident occurred. 
This lady was not on the station property at any time that 
I saw her. 

On cross-examination the witness testified in substance 
as follows: 

The drum of alcohol about which I testified was a 55 gal¬ 
lon drum. I was tilting it so that Mr. Cornett could get the 
alcohol in a small container when the man called that a 
woman had fallen. 

The foregoing is the substance of all of the testimony on 
behalf of the defendant, bearing on the question of liability. 

Other testimony was received bearing on the plaintiff’s 
injuries and damages, which is not material to the issues 
on this appeal. 

There was no rebuttal on behalf of the plaintiff. 

At the conclusion of the case the defendant moved the 
Court to direct the jury to return a verdict for the defen¬ 
dant upon the ground that there was no evidence of negli¬ 
gence, and in particular that there was no evidence that the 
defendant was responsible either for placing the ice there 
or in permitting it to be there when it knew or by the exer¬ 
cise of reasonable care should have known of its presence; 
and upon the further ground that the evidence on behalf 
of the plaintiff showed that she was guilty of contributory 
negligence which was the proximate cause of her injury. 

The Court overruled said motion. 

22 Thereupon the defendant prayed the Court to 
charge the jury as follows: 
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Defendant’s Prayer for Instructions No. 5. 

Even if you find from the evidence that the defendant 
was negligent, yet if you further find that the plaintiff was 
negligent in proceeding upon the ice negligently and with¬ 
out due regard for her own safety, and that such negli¬ 
gence on the part of the plaintiff was the proximate cause 
of her injury, then your verdict should be for the defen¬ 
dant. 

The Court denied said prayer. 

Thereupon the Court charged the jury as follows: 

Ladies and Gentlemen of the Jury, as you have been 
told, this is a suit for damages brought by Mary H. Miller 
against the Lord Baltimore Filling Stations, Incorporated, 
for damages alleged to have been sustained by the plaintiff 
due to the negligence of the defendant, its agents and 
servants, in permitting ice to form or to appear upon their 
premises, at which the plaintiff in the course of business 
coming to purchase gasoline, fell and was injured about the 
head and body, arms, and back, and her nervous system was 
shocked, and she suffered bodily pain, and continued to 
suffer pain; and that she was required to spend certain 
amounts of money in an endeavor to cure herself of that 
injury, and to alleviate her suffering; and that she also is 
entitled to be compensated for the time she lost from her 
employment. 

The defendant denies that it is responsible for this in¬ 
jury. 

It is also charged that this negligence was occasioned 
by the defendant’s agents in that they did not exercise rea¬ 
sonable care in protecting the customers who came upon the 
premises. 

The burden is upon the planitiff to establish by a fair 
preponderance of the evidence the allegations that are 
made, the charges that are made. By that is meant that 
the evidence in support of her claim must outweigh that 
in opposition thereto; that if the evidence is in balance, if 
the evidence offered on behalf of the plaintiff does not over¬ 
balance and outweigh that in opposition thereto, she cannot 
prevail. 

You are the sole judges of the evidence, and also the 
judges of the weight of the evidence and the credibility of 
witnesses. 
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If any witness has deliberately sworn falsely with 
23 respect to any matter about which he or she could 
not reasonably be mistaken, it is your duty either to 
ignore such testimony altogether or to give it such weight 
as you may deem it worthy of. 

You are also to take into consideration the interest that 
any party has in the result or the outcome of this case. And 
if any witness has a direct personal interest in the result 
or outcome of the case, the temptation is strong to color 
or -withhold testimony; and you should give such witnesses’ 
testimony such weight as you may deem it worthy of. 

You will determine from the manner and demeanor of 
the witnesses upon the stand whether they impressed you 
that they were telling the truth, whether they are intelli¬ 
gent, and whether they have the power of expression to tell 
what they observed or to remember what they observed. 

There have been certain instructions which the Court 
has granted and which have been read to you by counsel; 
and so far as they go, that is the law of the case, just as 
though the Court had instructed you in respect to them. 

The charge is that this defendant was negligent in per¬ 
mitting ice to be upon its premises. Of course, negligence 
means, negligence which would render one liable to another 
for injury caused thereby, is the doing of some act or thing 
which it is the duty of that person to refrain from doing, 
or in failing to do some act or thing which it is his duty 
to do. Negligence is the failure to act as a reasonably 
prudent person would act or acting as a reasonably prudent 
person would not act under a similar situation. 

You have heard the testimony. You remember the testi¬ 
mony of the complaining witness; where she lived, at 1717 
17th Street, Northwest; that on the 17th of November, be¬ 
ing desirous of buying some gasoline, she walked from her 
home, which was approximately on the corner of 17th and 
S Street, down 17th Street, stopped at a drug store at 17th 
and Q, and then walked along Q Street to 14th Street, or 
14th Street to Q; then turned to the left and walked for sev¬ 
eral blocks to the southwest corner of 14th and S Streets, 
the southwest corner. 

You remember her testimony, that she said that when 
she got to this station, that she walked—this is on direct 
examination—about four feet from the curb; and that that 
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is where she fell. Later, either on cross examination 
24 or redirect-examination, she said she walked seven 
or eight feet from the curb. 

She was asked to put a mark on the board there to the 
point of the curbing that goes into the street and into the 
building line, the other side of the sidewalk, between the 
curb and the filling station. She said that the curb that 
she walked on is between there. She said that as she walked 
in that, she got upon a patch of ice, and she fell and was 
injured, as she has testified. 

Now, they have brought the manager of that concern 
here, and also the other employees that were there at that 
time. 

They said that while they were drawing some alcohol 
from a container back in the lot some one hundred feet, as 
the map shows, from the street, one of them said they saw 
a colored man standing beside this woman on the sidewalk. 
The other one said they saw a colored man and a colored 
woman standing there. You remember the testimony 
about that colored man calling and saying that the woman 
had fallen or what happened. 

They both testified that the three of them walked up to 
the corner of S Street, and that the colored man and the 
colored w T oman left the plaintiff, and they crossed on S 
Street and continued on 14th Street; and that the plaintiff 
turned to the left and walked on out S Street. 

Now, did this plaintiff fall on the sidewalk, as was testi¬ 
fied to by these two people? Or had she gotten several 
feet on the premises of the Lord Baltimore Filling Station? 
You are to take into consideration all that testimony. 

You heard these witnesses testify that there isn’t a 
coping along this sidewalk there going into the Lord Balti¬ 
more Filling Station. Both these witneses testified that 
there never has been one, that it never was there, and 
there isn’t one there now. 

What curbing did this woman walk from? What curbing 
was she four or seven feet from? On some curbing or on 
the premises? That is for you to determine. 

Now, you have heard the amount of damages that she 
claims with respect to what was paid for her doctors. She 
said that during this period there were injuries that she 
sustained to the head, arms, and hands. She claims 
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25 that. There has been testimony here on the objec¬ 
tive side wherein the doctor said that she had a 
bruise on the back of the head. 

She said she spent $20 to doctors and spent about $20 for 
medicines. 

You remember the testimony about having worked at 
night in her father’s delicatessen, and that he gave her $15 
a week. 

I am just pointing out these expressions to you. You 
remember all the argument on both sides with respect to 
who testified and who didn’t testify, whether the evidence 
was verified or not. 

Of course, if you do not believe by a preponderance of 
the evidence that the plaintiff was on the premises of the 
Lord Baltimore Filling Station when she fell, then you 
must find for the defendant. In other words, if she was 
out on the sidewalk, the Lord Baltimore Company is not 
responsible. But, however, if you find that she was on the 
premises, and that there was ice there, and that they had 
reasonable grounds to know it was there, and had been there 
long enough for them to have an opportunity to observe it 
and to warn persons against it, and she slipped on the ice 
and fell through their negligence on these premises, then 
she would be entitled to recover if you believe that by a 
preponderance of the evidence. 

If you find that the planitiff is entitled to recover, she is 
entitled to what the law calls reasonable compensation for 
the damages that she has sustained. She is entitled to 
compensation for the damages she has suffered and sus¬ 
tained, which damages will be for the injuries received by 
her, the pain and suffering which she endured, such im¬ 
pairment to her nervous system as is a direct result of in¬ 
juries sustained, the expense to which she was reasonably 
put or which she incurred in an endeavor to be cured of her 
injuries, including the loss of her earnings that you might 
find to be reasonably sustained as a direct result of her 
injuries. 

You have got a pretty good picture in the last two days 
of what happened that morning. While the testimony is 
conflicting in many respects, you have got your ideas of 
who is telling the truth. It is for you to determine whether 
this woman fell on the sidewalk or on the Lord Baltimore 
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property, or whether she fell on the Lord Baltimore prop¬ 
erty and that fall was occasioned by the negligence of the 
Lord Baltimore manager or agent. 

As I said, if you do not find by a preponderance 
26 of the evidence that she was on the sidewalk when 
she fell, then your verdict should be for the defen¬ 
dant. So also, if you find that she was on the property of 
the Lord Baltimore people and that she fell, and her fall 
was occasioned by the negligence of the officers of that com¬ 
pany, if you believe that beyond a reasonable doubt and by 
a preponderance of the evidence, then you must consider 
what damages she is entitled to. If you do not believe 
that the fall was occasioned by the negligence of the de¬ 
fendant, then you will find for the defendant. 

You will select one of your number as foreman to report 
your verdict when you return. Your verdict, whatever it 
may be, must be the unanimous vote of all of you. 

You may retire and consider your verdict. 

Thereupon the case was submitted to the jury, which, 
after deliberation, returned a verdict for the plaintiff for 
$500. 
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28 Endorsed: Filed Mar 10 1939 

Additional Statement of Testimony and Proceedings at 
Trial to be Included in Record of Appeal 

• # # 

Mary H. Miller, the plaintiff, on direct examination testi¬ 
fied as follows: 

Mr. Offutt. I want to ask her one specific question. 

The Court. State the time that she fell and ask the 
question. 

By Mr. Offutt: 

Q. The time that you fell state whether or not there was 
any sand on that ice. A. No. There wasn’t. 

Q. Was there anything on top of the ice such as sand 
and sawdust or any other substance? A. No. (tr. 43) 

On cross-examination she testified as follows: 

Q. I will put the sidewalk in here along here (drawing on 
blackboard). Here is the sidewalk. Now come over here 
and show us how you walked into that place and where 
you fell. A. Is this 14th Street (indicating)? 

Q. That is 14th Street. A. And that is S? 

Q. That is S and here is the gasoline station. A. This 
(indicating) is most likely where I came up. 

Q. Not “most likely.” Tell just exactly how you came. 

A. This is Q— 

29 Mr. Offutt. Keep your voice up so we can all hear 

you. A. (continued) I walked over here (indica¬ 
ting). 

By Mr. Simon: 

Q. Now, here is the sidewalk. You walked along that 
sidewalk? A. I walked along over that and I wnlked about 
halfway up to the gasoline station. 

Q. You walked half way to the gasoline station, which 
would be half way of the station? A. There (indicating). 

Q. Of the gas station? A. And I got in there (indica¬ 
ting). 

Q. How far in did you get ? A. I got in about, I would 
say,— 

Q. About how far? A. It was about— 

Q. Fifteen feet? A. Something about two—I would say 
something like two yards. 
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Q. I will walk away from you. You tell me to stop when 
I have gone far enough. A. Something like that. 

Q. Here? A. Something like that. 

Mr. Simon. What would you say that is, Mr. Offutt? 
Eight feet? 

The Court. Seven feet. 

Mr. Offutt. Seven feet. 

By Mr. Simon: 

Q. So you got seven feet into the station? A. Yes. 

Q. Before you fell? A. Yes. 

Q. And you didn’t fall on the sidewalk? A. No. 

Q. Not here (indicating)? A. No. I fell right 
30 down here (indicating). (Tr. 75-76) 

L. P. Cornett testified on cross-examination as 

follows: 

Q. The first time that you knew that an accident hap¬ 
pened was when vou heard someone holler, wasn’t it? A. 
Yes. 

Q. Did you stop what you were doing then, and run 
out to see what happened? A. No, I didn’t. Just as soon 
as I drawed the alcohol, why, I went on out there and 
seen it. 

Q. You waited until you drew the alcohol? A. Yes. 

Q. Then you put it in the car? A. That is right. 

Q. Then you looked and saw this man and woman— 

Mr. Simon. He didn’t say that. 

Bv Mr. Offutt: 

Q. As a matter of fact, isn’t that what happened? A. 
No, I was busy drawing the alcohol, and just as soon as I 
could put the alcohol can down, I went out and seen it; and 
she had done walked on up the street. 

Q. Oh, you didn’t see her until she walked up the street? 
A. I seen her standing there when they said that she had 

fen. 

Q. When who said that she had fallen? A. A colored 
man. I don’t know who he was. 

Q. Well, I thought you Said the colored man called to 
you? 

The Court. That is what he said. 

Mr. Simon. Just a minute— 
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The Court. There isn’t any difference between what he 
says now and what he did say. 

By Mr. Offutt: 

Q. Why did the colored man call to you? 

Mr. Simon. I object. Why he called to him or any¬ 
body else would make no difference. 

31 By Mr. Offutt: 

Q. Well, do you know of any reason why the colored man 
would call to you? 

Mr. Simon. I object. It would be a conclusion of the 
witness, not evidence. 

The Court. He doesn’t know why the man called. 

Mr. Offutt. I don’t know. I am asking him if he knows. 
He said the man called to him. 

The Court. I think he has told you that the man called 
and said that the woman had fallen or something of that 
kind. 

By the Court: 

Q. Do you know why the man called you? A. No, sir. I 
do not know why he called me. 

By Mr. Offutt: 

Q. That was what you said, wasn’t it, that the colored 
man hollered to you? A. I said that the man hollered, 
called back and said that the lady had fell. 

Q. Called back to you? 

Mr. Simon. He didn’t say that, if the Court please. 

Mr. Offutt. All right. 

By Mr. Offutt: 

Q. Now, when you looked out there, the man—the woman 
was standing up? A. Yes. 

Q. She was standing where you placed this X-mark? A. 
Yes sir. 

Q. Now, that was not on your property, I think you said? 
A. No, sir. It was not. 

Q. And you weren’t interested in it at all? 

Mr. Simon. I object, if the Court please. That is not 
proper cross-examination—he was not interested in it. 
Anybody would be interested in somebody’s falling. 
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By Mr. Offutt: 


Q. Well, were you interested in it? A. I was in- 

32 terested enough to know—went there to see if it was 
any of our fault or the company’s fault. When I got 

out there and seen it was on the sidewalk, that there was no 
ice from the station on it, I didn’t think that—I went to 
see if we was involved or if there was anything out there, 
just like anybody else would have went out there. 

Q. Now, you were here—where did you say? Right 
along here? A. Yes. Right along here. 

Q. The car was parked here? A. That is right. 

Q. Only one car parked there? A. I don’t think there 
was but one car then. 

Q. Did you leave where you were working at the time 
to walk anywhere to see what had happened? A. Just— 

Mr. Simon. If the Court please, that has been gone over. 

The Court. "What are you trying to show? 

Mr. Offutt. I want to show if he could see her. He said 
there was a car here and he was here. I want to know 
whether he walked one way or the other to see the woman. 

The witness: No, sir. I was going to draw alcohol here. 

By the Court: 

Q. Could you see where the woman was from where you 
were drawing the alcohol? A. Yes, I could. 

By Mr. Offutt: 

Q. You could see her from where you stood? A. Yes, 
sir. 

Q. You, of course, don’t know—you didn’t see the woman 
when she was down on the ground ? A. No, sir. I did not. 

Q. So when you went out later, after you had taken care 
of that car, and the woman had walked down the street, 
and you saw ice out on the sidewalk, that is when you fig¬ 
ured she had fallen out there. You never talked to 

33 the woman at all? A. No, sir. I did not. 

Q. You never talked to this colored man? A. I 
did not, because they didn’t stop. He went on up the street, 
and I don’t know where the colored man went to. But she 
went walking right on up the street like she wasn’t hurt. 

Q. Now, when you say she walked up the street with the 
colored man, did you watch them go up the street? 
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Mr. Simon. He didn’t sav that. 

A. I didn’t say that. 

Mr. Simon. He didn’t say she walked up the street with 
the colored man, and I submit that counsel in cross-exam¬ 
ination has great latitude, but he had not the latitude to put 
words in the witness’s mouth which the witness has not 
used. 

The Court. Well, what do you want to know? 

By Mr. Offutt: 

Q. Did the woman walk— 

The Court. He said the woman walked up the street. I 
don’t know whether the colored man was with her. I think 
he said they were both there at the corner and he doesn’t 
know where the colored man went and he doesn’t know 
where the woman went. He doesn’t know whether she went 
across S Street or out on S’. That is what I understood him 
to say. 

Mr. Offutt. That is what I understood him to say. 

The Court. What is the use of going into it any more? 

Mr. Offutt. All right. (Tr. 176-182) 

Clyde R. Sommers was re-called as witness on behalf of 
the defendant and testified on direct examination, as fol¬ 
lows : 

Q. Where were you at the time the lady is supposed to 
have fallen? A. On the west side of the station. 

Q. Can you tell us about vrhere by pointing on this 
34 map? Here is a map of the station. When you said 
“west side” do you mean back in here some where 
(indicating) ? A. Yes. 

Q. What were you doing back there? A. I was holding 
the alcohol drum while Mr. Cornett was catching the alco¬ 
hol that was coming out. 

The Court. Holding the alcohol drum so that Mr. Cor¬ 
nett— 

Mr. Simon, —could drain some of it out. 

The Court. —could drain some of it out. 

By Mr. Simon: 

Q. You were alongside of Mr. Cornett at the time? A. 
That is right. 
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Q. Did you see the lady fall? A. I did not. 

Q. What is the first you knew of her falling, Mr. Som¬ 
mers? A. A colored man hollered and said that a lady had 
fallen. 

Q. When you saw her, was she on the ground? A. She 
was not. 

Q. Tell the jury what you observed from then on. A. It 
was a colored man and a ladv standing bv the side of her, 
and they stood there for a minute and then walked on down 
the street. 

Q. When you say they walked down the street, was there 
a colored man and a colored ladv with this ladv? A. Yes. 

Q. There was this lady and a colored man with her? 

Mr. Offutt. He nodded his head, Mr. Reporter. 

Mr. Simon. Wait a minute. Let the man finish. 

Mr. Offutt. If your Honor please, the witness nodded his 
head in answer to that question. I wanted the reporter to 
get that answer. 

Mr. Simon. Well, I will ask the witness another question 
so that you can get it. 

By Mr. Simon: 

Q. Who was standing with the woman that had 
35 fallen? A. A colored man and colored lady. 

Q. There w T as a colored man and a colored lady? 
A. That is right. 

Q. You observed that? A. Yes, sir. 

Q. And where had she fallen? On the station property? 
A. No, sir. 

Q. Where did she fall? A. On the sidewalk. 

Q. Would you go over to that map and show us approxi¬ 
mately where she fell? 

The Court. He means, where you saw her. 

Mr. Simon. Yes. 

The Court. He doesn’t know wdiere she fell. 

By Mr. Simon: 

Q. Where you saw her. Come to the map. This is the 
sidewalk on S Street This is the sidewalk on 14th Street. 
You were standing back in here according to your state¬ 
ment, I understood you to say? A. Yes. 
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Q. This is the 14th Street side of your property and this 
is the station property? A. That is right. It was right in 
here (indicating). 

Q. Will you put a mark there, please. 

(The witness made a mark on the blackboard.) 

Q. Did those other marks in there influence your mark in 
anyway? A. It did not. (Tr. 187-189) 

36 John Fayed, produced as a witness for the plain¬ 
tiff, testified that he had known the plaintiff for about 

20 years, that he had gone to see plaintiff the day after the 
accident, and that she was in bed. He also testified that he 
had visited the gasoline station three or four days after the 
plaintiff was hurt, and bought some gasoline. He could not 
describe the man who put the gas in his car. Conversation 
between Fayed and the attendant was excluded by the Court 
on objection of defendant’s counsel. 

Dr. William A. Ryon, called as witness for the plaintiff, 
testified as to the injuries and physical condition of the 
plaintiff. 

37 Designation of Record 

Filed February 21,1939 

* * * 

The Clerk of the Court will kindly prepare record on ap¬ 
peal in the above-entitled action, and will include therein 
the following: 

1. Count 1 of declaration, as amended. 

2. Pleas to count 1 of declaration. 

3. Memorandum: Verdict for plaintiff. 

4. Memorandum: Judgment on verdict. 

5. Motion to set aside verdict and for judgment for de¬ 
fendant. 

6. Order overruling motion to set aside verdict and for 
judgment for defendant. 

7. Notice of appeal. 

8. Memorandum: Supersedeas bond on appeal approved 
and filed. 

9. Statement of testimony. 

10. Assignment of errors. 

11. Statement of points relied on. 
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12. This designation. 

Note. Omit notices of hearing and certificates of service. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


38 Additional Designation of Record 

Filed March 10, 1939 

* • # 

The Clerk of the Court will kindly include in the record 
on appeal in the above entitled cause the Additional state¬ 
ment of testimony and Proceedings at trial filed herewith. 

DORSEY K. OFFUTT (C.F.A.) 
Attorney for Plaintiff. 


39 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 38, both includive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 87240 at Law, 
wherein Mary H. Miller is Plaintiff and Lord Baltimore 
Filling Stations, Inc., a body corporate, is Defendant, as 
the same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 23rd day of March, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7373 Lord Baltimore Filling 
Stations, Inc. &c., Appellant, vs. Mary H. Miller. United 
States Court of Appeals for the District of Columbia Filed 
Mar 24 1939 Joseph W. Stewart, Clerk. 
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3Eniteb States; Court of Appeals for 
tije district of Columbia 

JANUARY TERM, 1939. 


No. 7373 


LORD BALTIMORE FILLING STATIONS, 
Inc., A CORPORATION, Appellant , 


vs. 


MARY H. MILLER. 


BRIEF on BEHALF of APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal by Lord Baltimore Filling Stations, 
Inc., defendant below, from a judgment on the verdict 
of a jury in an action at law for damages for personal 
injuries (R. 6-7). 

No question on the pleadings is involved in this appeal, 
and therefore they are not here summarized. 

The evidence on behalf of the plaintiff tended to show 
that on November 17, 1933, at about 9.30 or 10 o’clock in 
the morning, she proceeded from her residence at 1717 
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17th Street, Northwest, to the gasoline filling station of 
the defendant at 14th and S Streets, with a tin can with 
which she was going to get gasoline for cleaning pur¬ 
poses (R. 8, 9). 

Her testimony in regard to the manner in which she 
was injured, is as follows: 

“I hadn’t walked but 4 feet from the pavement when I 

slipped and fell” (R. 8).“That was near 14th and S, 

and I walked right into the grounds. I hadn't walked 
but three or four feet when I slipped” (R. 9). 
slipped” (R. 9). 

“Q. You walked in the grounds of what? 

“A. Of the gasoline filling station. Then I walked three 
or four feet, and it was all right. But then I just fell. 
Evidently I fell. I just went out” (R. 9). 

“Q. Do you remember falling? 

“A. No. I just went out. Because I didn’t remember 
a thing. 

“Q. With reference to where you fell were you still at 
the same place?” 

“A. I was still there. Yes. 

“Q. What, if anything, did you observe on the ground? 

“A. Well, I observed ice. 

“Q. Now, where was the ice that you observed with 
reference to where you were then located? 

“A. Yes, it was, oh, about four or five feet from the 
curb, was the ice. 

“Q. The ice was four or five feet from the curb? 

“A. Not from the street. I mean, from the curb, on 
the grounds. The curb of the grounds itself. The gaso¬ 
line station grounds” (R. 9). 

“Q. Was it inside on the station property or outside on 
the sidewalk? 

“A. It was right in the grounds of the gasoline station. 
The ice was right under me and a little around me. 

“Q. Was the ice all over the station premises? 

“A. No. 

“Q. Was there any ice from that point to the curb 
where vou entered the premises? 

“A. No (R. 9-10). 
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The plaintiff further testified that there were employees 
connected with the station ten or twelve feet from her; 
that she walked along over the sidewalk and walked about 
half way up to the gasoline station and fell when she got 
in about seven feet into the station; that she knows it 
was in the vicinity of the center of the gasoline station 
(R. 10). She further testified that there was no substance 
such as sand or sawdust on the ice (R. 25). 

A certified copy of the record of the Weather Bureau 
was received in evidence. It showed that on the day of 
the accident the temperature was 20 degrees at 8 a. m.; 
24 degrees at 9 a.m.; 28 degrees at 10 a. m., and 31 
degrees at 11 a. m.; and that there was no precipitation 
on that day (R. 8). 

At the conclusion of the evidence on behalf of the 
plaintiff, the defendant made a motion for a directed 
verdict in its favor, which was overruled (R. 11). 

The defendant thereupon proceeded with its evidence. 

There was offered and received in evidence a plat 
showing the gasoline station, a copy of which will be 
found on page 23 of the Record. It shows that the station 
was practically level throughout its entire area, but what¬ 
ever slope there was was down away from Fourteenth 
Street and down toward S Street. 

Witnesses on behalf of the defendant testified that there 
were no copings or curbings along the Fourteenth Street 
side of the station (R. 11). 

The station was covered with concrete in big square 
blocks (R. 12). 

L. P. Cornett, who, on the day of the accident was 
manager of the station (R. 11), testified that on the morn- 
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ing of the accident a colored man “hollered” and said this 
lady fell; that when Cornett turned around the plaintiff 
was on the sidewalk on the Fourteenth Street side, and 
he did not see her on the property of the station or on 
the ground. He did not get her name because she went 
up the street and the witness had alcohol in his hands at 
the time; he was waiting on a customer and did not get 
a chance to get her name, because she left too soon. Just 
as soon as he got rid of the alcohol he went to the spot 
where the lady had fallen and when he got there he saw 
that there was a block of concrete on the sidewalk that 
had “sinken” down about an inch and that had a little 
skim of ice on it. That was the only block around there 
that had any ice whatsoever. The block of concrete was 
nearly covered with ice, but not as much as a quarter of 
an inch of ice. He had not observed the ice previously 
(R. 12), although he had been there since 7 o’clock that 
morning. He had not washed out the station that day; 
there was no ice in the station except along the “islands.” 
They had drained some radiators and put in alcohol and 
there was some ice down around the island where the 
pump was, where it had drained out of the cars. There 
was no ice at the office, and there was no ice at the north¬ 
west end of the station. There wasn’t any ice on the 
Fourteenth Street side of the station east of the island 
where the Amoco [motor fuel] pumps were (R. 13). 
When customers came in for alcohol they would drain a 
little water out of the radiator. This water was not 
caught in a bucket. They had not sold more than five 
gallons of alcohol that morning (R. 14). The alcohol 
drum was in the building line on the south side of the 
station. The car that the witness was filling or putting 
the alcohol in was on the driveway near the pumps (R. 15). 
When the station was washed they used a hose (R. 15) and 
the water ran out of the driveway on S Street. Water 
would not stand on the Fourteenth Street side, but would 
drain toward the west and into S Street (R. 16). 
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Clyde R. Sommers, who, on the day in question was 
employed at the station as a helper (R. 16), testified that 
on the morning of the accident there was not any ice on 
the Fourteenth Street side of the station but that there 
was a little ice around the water hydrant on the east side 
of the station, the office, and that there was no ice east 
of that on the station; that the ice around the water 
hydrant was where it leaked around, a little bit on the 
pavement between the two islands. Just a small space 
was covered by ice, about a foot in diameter. The water 
that falls on the station drains toward the west side and 
then down on S Street (R. 17). 

At the conclusion of the case the defendant moved the 
Court to direct the jury to return a verdict in its favor, 
upon the ground that there was no evidence of negligence, 
and in particular that there was no evidence that the 
defendant was responsible either for placing the ice there 
or in permitting it to be there when it knew, or by the 
exercise of reasonable care, should have known of its 
presence; and upon the further ground that the evidence 
on behalf of the plaintiff showed that she was guilty of 
contributory negligence which was the proximate cause 
of the injury (R. 17). 

The Court overruled the motion (R. 17). 

The defendant requested the Court to instruct the jury 
on contributory negligence (R. 18), but the Court refused 
to do so (R. 18). 

The case was thereupon submitted to the jury, which 
returned a verdict for the plaintiff for $500 (R. 22, 5). 
Judgment was entered on the verdict (R. 5). 

Thereafter the defendant moved the Court to set aside 
the verdict and to enter judgment in accordance with its 
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motion for a directed verdict, which motion was over¬ 
ruled (R. 6). 

This appeal was then taken from the judgment (R. 6-7). 


ASSIGNMENT OF ERRORS RELIED ON (R. 7-8). 
The Court erred as follows: 

1. In denying the defendant’s motion for a directed 
verdict. 

2. In denying the defendant’s prayer for instructions 
No. 5. 

3. In denying the defendant’s motion to set aside the 
verdict and to enter judgment for defendant. 


ARGUMENT AND AUTHORITIES. 

I. The Court Should Have Directed a Verdict for the 
Defendant, or Entered Judgment for the Defendant 
Notwithstanding the Verdict. 


1. No Evidence of Negligence of Defendant. 

Viewed in the aspect most favorable to the plaintiff, 
the most that can be said is that while she was on the 
premises of the defendant’s filling station, and after she 
had proceeded about 7 feet from the sidewalk, she slipped 
on a small sheet of ice and fell. There was no evidence in 
any way connecting the defendant with the presence of 
this ice. The rule is well settled in this jurisdiction that 
the operator of a public establishment is not an insurer 
of the safety of its customers. 

Woohvorth V. Williams, 59 App. D. C. 347, 348. 

He is responsible for dangerous conditions existing on 
the premises which he has placed there or which he has 
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suffered to remain there after he knew or should have 
known of their presence. 

Woolworth V. Williams, 59 App. D. C. 347, 348. 

There was an utter lack of testimony tending to show 
the existence of either of these states of fact. There 
was evidence that there was some ice in the vicinity of 
the so-called islands, some distance from where the plain¬ 
tiff fell. There was no path of ice from this point to the 
point where she fell. Indeed, it would have been physi¬ 
cally impossible for water to have flowed from this point 
to the point at which she claims she fell, as she fell east 
of the place where the radiators were drained, whereas 
the slope was to the west and north. The temperature 
on that day, up to the time of the accident was below the 
freezing point, and it would not take long for water spilled 
on the premises to freeze. 

There was some evidence tending to show that water 
had been drained out of automobile radiators on the 
premises of the defendant. This draining had taken 
place in the driveway near the gasoline pumps (R. 15), 
but, as will be seen from the plat of the premises (R. 23), 
they were at a point remote from the scene of the plain¬ 
tiff’s injury, and water from that point could not have 
flowed to the scene of the injury because the slope was 
not from the pumps toward that point (R. 15, 16, 23). 

There was also some testimony that there was a little 
ice around the water hydrant on the east side of the 
station. The position of the hydrant was not disclosed 
by the evidence, but the evidence was that the ice around 
the water hydrant was a little bit on the pavement be¬ 
tween the two islands, also a point remote from the scene 
of the injury (R. 17). 

There was no evidence of any trail of water or ice from 
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either the hydrant or the pumps to the scene of the acci¬ 
dent. Any conclusion that the ice on which the plaintiff 
fell came either from the automobile radiators or from 
the hydrant would have been based purely on speculation. 
Liability cannot be based on speculation. 

Woolworth V. Williams, 59 App. D. C. 347, 348 

Bennett V. Washington Terminal Co., 55 App. D. C., 
Ill, 112 

Collins v. District of Columbia, 60 App. D. C., 

100, 102 

Where an accident may be due to any one of several 
causes, for some of which the defendant is legally respon¬ 
sible and for some of which he is not, there is such a 
fundamental failure of the plaintiff’s proof that a verdict 
for the defendant should be directed. 

Selby v. Kann, 64 App. D. C. 36, 37, and cases 
therein cited 

Wilson v. Borden, 61 App. D. C. 327, 329 

The contentions herein made are sustained by the fol¬ 
lowing-cited cases, all of which were actions by customers 
against shopkeepers: 

Kresge V. Fader, 116 Ohio State, 718 (wet spot on 
floor) 

Miller v. Gimbel Bros., 262 N. Y. 107 (water and 
mud on floor) 

Dudley v. Abraham, 122 App. Div. (N. Y.) 480 
(wet floor with dirt or something slimy on it 
near drinking fountain) 

Bodine v. Goerke, 102 N. J. L. 642 (floor sloppy 
and slushy) 

Bell v. Great Atlantic and Pacific Tea Co., 288 Pa. 
160 (ice covered with snow on steps) 

Woohuorth V. Williams, 59 App. D. C. 347 (oil on 
floor) 

Gorham v. Sirman Brahm’s Sons, 298 Pa. 142 
(spinach on step of grocery store) 

Great Atlantic & Pacific Tea Co. v. Logan, (Tex.) 
33 S. W. (2d) 470 (banana peel on floor of 
grocery store) 
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Cooke v. Great Atlantic & Pacific Tea Co., 204 N. C. 
495 (banana peel on sidewalk in front of grocery- 
store) 

Cartoof V. Woolworth, 262 Mass. 367 (popcorn and 
oil on floor near popcorn counter) 


2. Plaintiff Guilty of Contributory Negligence 
as Matter of Law. 

The accident happened out of doors during the hours 
of daylight. The plaintiff was charged with knowledge 
of the fact that ice is slippery. The following cases hold 
that a person who steps on a wet or slippery surface is 
guilty of contributory negligence as a matter of law: 

Bilger v. Great Atlantic & Pacific Tea Co. (Pa.), 
175 Atl. 496 

Cornwell v. Kresge, 112 W. Va. 237 

See also Mullen V. Sensenbrenner Mercantile Co., 
(Mo.), 260 S. W. 982. 


II. The Judgment Should Be Reversed with Directions 
to the District Court to Enter Judgment for Defendant. 

So far as we are aware, neither this Court nor any 
other Federal Court has, since the effective date of the 
Federal Rules of Civil Procedure, passed upon the ques¬ 
tion of the right of the Court of Appeals to direct the 
District Court to enter a judgment notwithstanding the 
verdict, if of the opinion that the District Court should 
have entered such a judgment. 

The Supreme Court of the United States in Slocum v. 
Neiv York Life Insurance Company, 228 U. S. 364 (1913), 
held that the Circuit Court of Appeals did not have the 
right, under the Seventh Amendment to the Constitution, 
to direct the District Court to enter judgment for the 
defendant, when there had been a verdict for the plaintiff, 
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even though it were of opinion that a verdict for the 
defendant should have been directed by that Court. That 
case had been tried in the District Court for the Western 
District of Pennsylvania. The defendant had moved for 
a directed verdict. The trial court, without reserving the 
questions raised by the motion, had overruled it and sub¬ 
mitted the case to the jury. The verdict was for the 
plaintiff. The Circuit Court of Appeals had held that the 
verdict should have been directed for the defendant, and 
had directed the District Court to enter a judgment for 
the defendant, pursuant to a Pennsylvania statute (Penn¬ 
sylvania Laws 1905, p. 286, Chap. 198). The Supreme 
Court held, however, that this statute could not be given 
effect in the Federal courts, as to do so would be contrary 
to the provisions of the Seventh Amendment to the Con¬ 
stitution, which declares that— 

“ ... no fact tried by a jury shall be otherwise 
re-examined in any court of the United States, than 
according to the rules of the common law.” 

In Baltimore & Carolina Line v. Redman, 295 U. S. 
654 (1935), the defendant had moved in the District 
Court for a dismissal of the complaint because the evi¬ 
dence was insufficient to support a verdict for the plaintiff, 
and had moved for a directed verdict in its favor on the 
same ground. The Court, without objection by either 
party, reserved its decision on both motions, and submit¬ 
ted the case to the jury subject to its opinion on the 
questions reserved. The verdict was for the plaintiff. 
Judgment was entered in accordance with the verdict. 
The defendant appealed to the Circuit Court of Appeals, 
which held the evidence insufficient and reversed the judg¬ 
ment with direction for a new trial. The defendant urged 
that the direction should be for a dismissal of the com¬ 
plaint, but the Circuit Court of Appeals, on the authority 
of Slocum V. New York Life Insurance Company, supra, 
held that the direction must be for a new trial. 
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The case was then taken by certiorari to the Supreme 
Court of the United States. The New York Civil Practice 
Act contained a provision (Sec. 459) that when a motion 
is made to nonsuit the plaintiffs or for a direction of a 
verdict, the court, pending the decision of such motion, 
may submit any question of fact raised by the pleadings 
to the jury or require the jury to assess damages, and 
that the Court may thereafter pass upon the motion to 
nonsuit or direct such general verdict as either party may 
be entitled to. 

The Supreme Court held that in view of the fact that the 
trial court had expressly reserved its ruling on the defend¬ 
ant's motions to dismiss and for a directed verdict, a 
judgment for the defendant could properly be ordered 
by the Circuit Court of Appeals, notwithstanding the 
verdict for the plaintiff. The Supreme Court commented 
on the fact that neither party had objected to the reserva¬ 
tion of the questions on the defendant’s motions, but does 
not appear to have expressly made such want of objection 
ground for its decision. In the course of its opinion the 
Supreme Court said that to a certain extent its decision 
in that case should be taken to be a qualification of what 
was said in Slocum v. New York Life Insurance Company. 

At the time of the trial of the instant case the Federal 
Rules of Civil Procedure were in effect. Rule 50(b) 
thereof is as follows: 

“Reservation of Decision on Motion—Whenever a 
motion for a directed verdict made at the close of all 
the evidence is denied or for any reason is not granted, 
the court is deemed to have submitted the action to 
the jury subject to a later determination of the legal 
questions raised by the motion. Within 10 days after 
the reception of a verdict, a party who has moved for 
a directed verdict may move to have the verdict and 
any judgment entered thereon set aside and to have 
judgment entered in accordance with his motion for 
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a directed verdict; or if a verdict was not returned 
such party, within 10 days after the jury has been 
discharged, may move for judgment in accordance 
with his motion for a directed verdict. A motion for 
a new trial may be joined with this motion, or a 
new trial may be prayed for in the alternative If 
a verdict was returned the court may allow the judg¬ 
ment to stand or may reopen the judgment and either 
order a new trial or direct the entry of judgment as if 
the requested verdict had been directed. If no ver¬ 
dict was returned the court may direct the entry of 
judgment as if the requested verdict had been directed 
or may order a new trial.” 

It will thus be seen that the circumstances in the instant 
case were closely analogous in the District Court to those 
in Baltimore & Carolina Line v. Redman, supra, with the 
exception that Federal Rule of Civil Procedure 50(b) 
provides for an implied reservation in regard to the legal 
questions raised by the motion, whereas in Baltimore & 
Carolina Line v. Redman, the reservation was express. 
Although the adoption of the Rule by the Supreme Court 
is not an absolute guarantee that it is valid ( Meek v. 
Centre County Banking Co., 268 U. S. 426, 434), we think 
it appropriate to assume its validity in this Court. 

It follows, therefore, that the District Court would have 
been entirely within its rights if it had directed a judg¬ 
ment for the defendant, notwithstanding the verdict of 
the jury. 

There is thus presented the question of whether, if this 
Court is of the opinion that the District Court should have 
so entered judgment, it has the right under its appellate 
jurisdiction to direct the District Court so to do. 

The statute which defines the jurisdiction of this Court 
does not provide, as do the statutes of several of the 
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States, e. g., Maryland, 1 New York 2 and Pennsylvania 3 
that the appellate court shall have the right to direct the 
entry of final judgment or to enter such judgment as 
ought to have been given by the trial court. 

The jurisdiction of this Court is prescribed by District 
of Columbia Code, Title 18, Sec. 26, which provides that 
this Court— 

“. . . shall review such order, judgment, or decree 
[of the District Court], and affirm, reverse, or modify 
the same as shall be just, . . .” 

As was said by the Supreme Court in Baltimore & 
Carolina Line v. Redman, supra, (p. 659) whether the 
evidence was sufficient or otherwise was a question of law 
to be resolved by the court. Therefore a determination of 
this question by the District Court is subject to review 
and reversal if it be erroneous. 

Baltimore & Carolina Line v. Redman, 295 U. S. 654, 
supra, holds directly that where the trial court has re¬ 
served its decision on a motion of the defendant for a 
directed verdict in its favor, and has thereafter entered 
judgment for the plaintiff on a verdict rendered for the 
plaintiff, the Circuit Court of Appeals may, if of opinion 
that the motion should have been granted, direct the 
District Court to enter judgment in accordance with the 
motion. The case is therefore authority for holding that 
this Court has the right to do likewise, as the statute 
conferring jurisdiction on this Court is as broad as that 
which confers jurisdiction on the Circuit Courts of 
Appeals: 

C/. 18 D. C. Code, § 26; 28 U. S. C. § 225. 


1 Annotated Code of Maryland, Article 5, § 17. 

3 New York Civil Practice Act, § 584. 

3 Pennsylvania Laws, 1905, p. 286, chap. 198. 
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We do not ask the Court to rule that it has the power 
to enter the appropriate judgment in this Court. 4 The 
trial court may have committed error in rulings against 
the appellee, as to which he may not prosecute a cross 
appeal unless he has been aggrieved by the judgment, and 
as to which he may, therefore, not assign error, nor be 
heard except in support of the judgment appealed from 
by his adversary. 

Martin v. Northern Transportation Co., 79 U. S. 31, 
40, 41, (1870) 

Morley Construction Co. V. Maryland Casualty Co., 
300 U. S. 185,191 

Bolles v. Outing Company, 175 U. S. 262, 268 

Guaranty Company v. Phoenix Insurance Company, 
124 F. 170 

Cleary V. Ellis Foundry Co., 132 U. S. 612, 614 

Clark v. Killian, 103 U. S. 766, 769 (1881) 

The proper procedure would be, in cases like the instant 
one, for this Court to reverse, and remand with directions 
to enter a judgment against the appellee, whereupon he, 
being then the party aggrieved, will have a right to appeal 
from the judgment so entered against him. 

Guaranty Company v. Phoenix Insurance Company, 
124 F. 170,172 (1903) 

Alaska Gold Mining Co. V. Cheney, 162 F. 593, 594 
(1908) 

It is therefore submitted that, if this Court be of opinion 
that the trial court should either have directed the jury 
to return a verdict for the defendant, or, after verdict, 
should have entered a judgment notwithstanding the ver¬ 
dict, this Court should reverse the judgment and remand 
the case with directions to the trial court to enter a judg¬ 
ment for the defendant. 


‘Judgment was so entered, at the request of the appellee, in 
Waters v. Anthony, 20 App. D. C. 124, 134. 
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III. Error in Refusing to Instruct Jury on Contributory 

Negligence. 

The defendant requested the Court to instruct the jury 
as follows: 

Defendant’s Prayer for Instruction No. 5. 

“Even if you find from the evidence that the defendant 
was negligent, yet if you further find that the plaintiff was 
negligent in proceeding upon the ice negligently and with¬ 
out due regard for her own safety, and that such negli¬ 
gence on the part of the plaintiff was the proximate cause 
of her injury, then your verdict should be for the 
defendant.” 

The Court denied the prayer (R. 18). 

Assuming that the case should have been submitted 
to the jury at all, in view of the fact that the accident 
happened in the open and in daylight, the defendant was 
entitled to an instruction on the doctrine of contributory 
negligence, as embodied in the foregoing prayer. The 
defense of contributory negligence was raised by the 
pleadings (R. 4-5) and there was sufficient evidence to 
justify the jury in finding contributory negligence. 

Direct evidence is not essential to establish contributory 
negligence. It may be established by circumstances. 

Payne v. Haubert, 277 F. 646 

Cleveland &c. R. Co. v. Starks, 58 Ind. App. 341, 
364 

Healy V. Moore, 108 Vt. 9ft 3 

Failure to give an instruction on contributory negli¬ 
gence where such instruction should have been given, is 
reversible error. 

Flynn v. Chicago City Ry. Co., 250 Ill. 460, 480 

Stokes v. Barber Asphalt Paving Co., 207 N. Y. 
252, 256 

Cincinnati Traction Co. V. Young, 115 Ohio State 
160 
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CONCLUSION 

m conclusion, it is respectfully submitted that: 

1. If this Court be of opinion that a verdict should have 
been directed for the defendant or that judgment for the 
defendant should have been entered notwithstanding the 
verdict, it should reverse the judgment and remand the 
action to the Court below with directions to enter judg¬ 
ment for the defendant; or 

2. If this Court be of opinion that the Court below erred 
in refusing to instruct the jury on contributory negli¬ 
gence, it should reverse the judgment and remand the 
action for a new trial. 


MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

Attorneys for AmeUant 
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BRIEF ON BEHALF OF APPELLEE. 


Summary of Argument. 

1. The Court did not err in refusing defendant’s 
motion for a directed verdict or defendant’s motion to 
set aside the verdict and enter Judgment for defendant. 

(A) There was sufficient evidence of negligence 
to go to the jury. 

(B) There was no evidence of contributory neg¬ 
ligence. 

2. To reverse the judgment with directions to the 
District Court to enter judgment for the defendant 
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would abridge or modify the substantive rights of the 
plaintiff. 

3. The Court’s refusal to instruct the jury on con¬ 
tributory negligence was not error. 

ARGUMENT. 

1. The Court did not err in refusing defendant’s 
motion for a directed verdict or defendant’s motion to 
set aside the verdict and enter judgment for defend¬ 
ant. 

(a) There was sufficient evidence of negligence to go to 
the jury. 

There was evidence that the plaintiff had proceeded 
about seven feet onto the defendant’s filling station 
grounds when she slipped and fell on a sheet of ice. 
(R. 26.) That the employees of the filling station had 
drained automobile radiators on the premises that 
day and that they did not use buckets to catch the 
water drained. (R. 14.) They made no effort to 
prevent the frozen portions from becoming slippery 
by using sand, sawdust or any other such substance. 
(R. 25.) Ice had formed along the “islands” on the 
premises (R. 13) and near the water hydrant at the 
east end of the station. (R. 17.) The defendant 
therefore knew that there whs ice on the premises of 
the filling station on that day and there is evidence 
that there was a sheet of ice where the plaintiff fell. 
(R. 9,10.) There was a conflict of testimony as to just 
where, with reference to the boundaries of the filling 
station grounds, this ice upon which plaintiff slipped 
and fell was located, the defendant’s employee stating 
that it was on the sidewalk off the premises (R. 12), 


and the plaintiff testifying that it was seven feet from 
the sidewalk on the grounds of the filling station. 

The defendant had at least constructive notice of 
the slippery condition on its premises. The defend¬ 
ant’s employees knew that there was ice present on 
several portions of the premises. Had they made a 
reasonable inspection they would have seen the slip¬ 
pery condition at the point where the plaintiff fell. 
Constructive notice may be shown by facts and cir¬ 
cumstances showing that the defect would have been 
known to the defendant had they exercised reasonable 
care and diligence in the inspection of the premises. 

District of Columbia v. Payne, 13 App. D. C. 

500. 

In the case of Woolworth v. Williams, 41 F. (2d) 
970, 59 App. D. C. 347, which the appellant cites, the 
Court held that there was no notice actual or construc¬ 
tive. In that case an employee of the defendant’s 
store had swept the floor at the point where plaintiff 
fell a few minutes before, and found it clean. 

In Selby v. Kami, 73 F. (2d) 853, 64 App. D. C. 36, 
also cited by the appellant, where the plaintiff alleged¬ 
ly slipped on a small rip in a rug in defendant’s store, 
this Court held that the accident could have been due 
to any one of several causes. Under the evidence as 
submitted, the rip might have caused the fall or the 
fall might have caused the rip. It is not necessary for 
the plaintiff here to show exactly how the defect or 
dangerous condition arose on the defendant’s prem¬ 
ises. The plaintiff w r as an invitee, coming to the de¬ 
fendant’s station to purchase gasoline. The defend- 
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ant owed her a duty to use reasonable care in keep¬ 
ing the premises in a reasonably safe condition, and 
they also owed a duty to the plaintiff to make an in¬ 
spection from time to time to keep the premises safe. 

Hettyer v. Sears Roebuck, 67 F. (2d) 584, 62 
App. D. C. 318; 

Washington Market Co. v. Clagrft, 10 App. D. 
C. 12. 

In order for the Court below to have directed a ver¬ 
dict for the defendant or have the verdict of the jury 
set aside and enter a judgment for the defendant, the 
Court, taking that view of the evidence most favorable 
to the plaintiff, had to be of the opinion that there 
was no evidence upon which reasonable men might dif¬ 
fer as to the existence of negligence, and if there was 
any uncertainty the question was one of fact and to be 
settled by the jury. 

Grand Trunk R. Co. v. Ives, 144 U. S. 408, 12 
S. Ct. 679; 

R. R. Company v. Powers, 149 U. S. 43; 

Leahy v. Railway Co., 240 Fed. 82; 

Gunning v. Cooley, 30 F. ("2d) 467, 58 App. D. 

C. 304; 

Henrich Brewing Co. v. McGavin, 16 F. (2d) 
334, 56 App. D. C. 389; 

Weisenberg v. Hasen, 73 F. (2d) 318, 63 App. 

D. C. 398. 

This Court if of the opinion that the District Court 
should have granted defendant’s motion for a directed 
verdict or the motion to set aside the verdict of the 
jury and enter judgment for the defendant may, it is 
true, grant a new trial on the ground that the verdict 
was contrary to the evidence, but the rule is that the 
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Court will exercise that power with great caution, 
especially where the judge below was of the opinion 
that the verdict should not be disturbed and upon the 
points presented by the instruction there was evidence 
on both sides. 

Prindle v. Campbell , 7 Mackay, (18 D. C.) 

59S. 

(b) There was no evidence of contributory negligence. 

The appellant contends that the plaintiff was guilty 
of contributory negligence as a matter of law, and 
cites three cases, viz; Bilger v. Great Atlantic & Pacific 
Tea Co., 175 Atl. 496, 316 Pa. 540; Cornwell v. Kresge , 
112 W. Va. 237, 164 S. E. 156, and Mullen v. Sensen- 
brcnner Mercantile Co., 260 S. W. 982. Examination 
of these three cases reveals that in the first case, the 
plaintiff slipped upon a large patch of white flour in 
the defendant’s store, which could not have been any¬ 
thing but obvious to her, and in the other two cases the 
plaintiffs had actual knowledge of the existence of the 
dangerous condition. There is nothing in the evidence 
in the instant case to justify a conclusion that the plain¬ 
tiff had knowledge of the existence of the patch of ice 
on the defendant’s premises or that the ice was so no¬ 
ticeable that the plaintiff should have seen it. The 
plaintiff therefore cannot be held to have been contrib- 
utorily negligent as a matter of law. 

2. To reverse the judgment with directions to the 
District Court to enter judgment for the defendant 
would abridge or modify the substantive rights of the 
plaintiff. 

The appellant has raised the question of the right 
of this Court to direct the District Court to enter a 
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judgment notwithstanding the verdict, if of the opinion 
that the District Court should have entered such a 
judgment. 

In the case of Slocum v. New York Life Insurance 
Company, 22S U. S. 3G4, cited by the appellant, decided 
by the Supreme Court in 1.013, the Court held that a 
Circuit Court of Appeals when reversing a judgment 
of the Circuit Court entered on a general verdict for 
the plaintiff, cannot direct, although in accordance 
with a state statute, that judgment on the evidence be 
entered contrary to the verdict, but must award a new 
trial in order to conform to the provisions of the 
Seventh Amendment of the Constitution. 

Baltimore £ Carolina Line v. Redman , 295 U. S. 
654, it is claimed by appellant, gives this Court the 

i 

right to direct the District Court to enter judgment 
for the defendant if of the opinion that the District 
Court should have so entered a judgment. In Balti¬ 
more £ Carolina Line v. Redman, the appellant con¬ 
cedes that the circumstances were different in that the 
Court below expressly reserved its decision on both 
of the defendant’s motions for dismissal of the com¬ 
plaint and for a directed verdict in its favor, without 
objection by either party. The Supreme Court, in 
holding that a judgment for the defendant could prop¬ 
erly be ordered notwithstanding the verdict, made it 
very plain that the Court did not intend to overrule 
the decision in Slocum v. Netv York Life Insurance 
Company and that the two cases were clearly different. 
There had been no reservation by the Court below of 
its decision on the defendant’s motion for a directed 
verdict in the Slocum Case. 
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In the instant case, the Court below made no res¬ 
ervation of its decision on defendant’s motion for a 
directed verdict. The Court overruled the motion and 
submitted the case to the jury without qualification. 
After a verdict for the plaintiff, the Court overruled 
the defendant’s motion to set aside the verdict and 
enter a judgment for the defendant. The Court not 
being of the mind to rule as a matter of law that 
there was no negligence, prior to the verdict of the 
jury, committed no error in overruling this latter mo¬ 
tion. 

Sampson v. Channell, Dist. Court Mass. (Feb. 
1939) 27 F. Supp. 213 (No. 7052) (Advanced 
sheets.) 

Now we come to the question raised by the appel¬ 
lant as to what effect Rule 50 (b) of the new Federal 
Rules of Civil Procedure has in the instant case. The 
rule very clearly provides that whenever there is a 
motion for a directed verdict at the close of the evi¬ 
dence which is denied or for any reason is not granted 
that the Court is deemed to have submitted the action 
to the jury subject to a later determination of the legal 
questions raised by the motion. The appellant calls 
this an “implied reservation” in regard to the legal 
questions raised by the motion and thus seeks to bring 
this case within the scope of the Baltimore £ Carolina 
Line v. Redman decision. 

There does not seem to be much question that prior 
to the effective date of the Federal Rules of Civil 
Procedure this Court had no right under the decision 
in Slocum v. New York Life Insurance Co., to direct 
the District Court to enter a judgment for the defend- 
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ant unless there had been an express reservation in the 
lower Court of its decision before submitting the case 
to the jury. 

Aetna Insurance Company v. Kennedy, 301 
U. S. 389; 57 S. Ct. 809; 81 L. Ed. 1177. 

A Circuit Court of Appeals in Pennsylvania recent¬ 
ly held that on an appeal decided after the effective 
date of the new rules, in an action which was tried be¬ 
fore such date, the denial of a motion non obstante 
veredicto should be affirmed, if the case was submitted 
to the jury following denial of a motion for a directed 
verdict, without reservation of the questions of law 
raised by the motion for a directed verdict. 

Aetna Casualty & Surety Co . v. First Nat. 
Bank of Weatherly Pa., (Circuit Ct. of Ap¬ 
peals, 3rd Circuit, April, 1939), 103 F. (2d) 
977 (advanced sheets). 

There is thus presented the question which is by 
far the most important, of whether Rule 50 (b) is to 
be interpreted to mean that notwithstanding the fact 
that there was no express reservation in the instant 
case as there was in Baltimore & Carolina Line v. Red¬ 
man, this Court has the right to direct the District 
Court to enter judgment for the defendant notwith¬ 
standing the verdict of the jury. It is respectfully 
submitted that to do so would be clearly contrary to 
the ruling in Slocum v. New York Life Insurance Co. 
and in turn contrary to the provisions of the Seventh 
Amendment. If Rule 50 (b) was intended to abridge 
or change, enlarge or modify the words of the Supreme 
Court in Slocum v. New York Life Insurance Co., the 
substantive rights of the appellee would be clearly 
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abridged and modified, and in the light of the reason¬ 
ing of the Supreme Court in that case, the appellee’s 
constitutional rights in a Federal Court under the 
Seventh Amendment would be violated. The Rules 
of Civil Procedure for the District Courts of the 
United States were adopted by the Supreme Court 
pursuant to the Act of June 19, 1934, which act reads 
in part as follows: 

“* * * The Supreme Court of the United States 
shall have the power to prescribe, by general rules, 
for the district courts of the United States and 
for the courts of the District of Columbia, the 
forms of process, writs, pleadings, and motions, 
and the practice and procedure in civil actions at 
law. Said rules shall neither abridge, enlarge, 
nor modify the substantive rights of any litigant.” 

Act of June 19, 1934, c. 651, secs. 1, 2; 48 
Stat. 1064; U. S. C., Title 28, sec 723 b. 

The right of the appellee to have the facts deter¬ 
mined by a jury and the right to a new trial if there 
was error is a substantive right. To quote Mr. Justice 
Van Devanter in Slocum v. Neiv York Life Insurance 
Co., 228 U. S. at page 399: 

* * First, the terms of the Amendment and 
the circumstances of its adoption unmistakably 
show that one of its purposes was to require ad¬ 
herence to that rule, which in long years of prac¬ 
tice had come to be regarded as essential to the 
full realization of the right of trial by jury; and, 
second, the right to a new trial in a case such as 
this, on the vacation of a favorable verdict secured 
from a jury, is a matter of substance, and not of 
mere form, for it gives opportunity, as before 
indicated, to present evidence which may not have 
been available or known before, and also to expose 
any error or untruth in the opposing evidence.” 




3. The Court's refusal to instruct the jury on con¬ 
tributory negligence was not error. 

There was no evidence which showed any contribu¬ 
tory negligence on the part of the plaintiff. The bur¬ 
den of proving contributory negligence, being upon the 
defendant, it was unnecessary for the plaintiff to al¬ 
lege or prove due care on her part. 

Atchison v. Wills, 21 App. D. C. 548. 

The testimony of the plaintiff clearly indicates that 
she did not proceed upon the ice with knowledge of its 
presence. (R. 9-10.) The mere fact that the accident 
happened in the open and in daylight was not evidence 
of contributory negligence, direct or circumstantial. 

Payne v. Eaubert, 277 Fed. 646; Cleveland &c. R. 
Co. v. Starks, 58 Ind. App. 341, 364, 106 N. E. 646; 
Eealy v. Moore, 108 Vt. 324, 187 Atl. 679 cited by ap¬ 
pellant as authorities for the proposition that direct 
evidence is not essential to establish contributory negli¬ 
gence and that it may be established by circumstances, 
are all cases where there was at least strong circum¬ 
stantial evidence of contributory negligence. The rule 
laid down by the Court in each of these cases was that 
circumstantial evidence might be used to establish con¬ 
tributory negligence, the burden of proof still being 
on the defendant to prove the same. 

Conclusion. 

In conclusion, it is respectfully, but earnestly sub¬ 
mitted that the trial Court committed no error which 
has been assigned and presented to this Court by the 
brief of the appellant, and therefore, the judgment of 
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the lower Court should be affirmed. It is further 
submitted that if, however, this Court should be of the 
opinion that a verdict should have been directed for 
the defendant, or that judgment should have been en¬ 
tered for the defendant notwithstanding the verdict, 
that the proper procedure would be to reverse the 
judgment and remand the action for a new trial. 

DORSEY K. OFFUTT, 
CARLTON F. ALM, 
Attorneys for Appellee, 

613 Woodward Building. 


